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June 30, 2006

Chief Judge John M. Walker, Jr. 

U.S. Court of Appeals, Second Circuit

40 Foley Square 

New York, N.Y. 10007

Roy Den Hollander v. Flash Dancers Topless Club, et al.

Second Circuit Court of Appeals, 04-6700-CV

Dear Chief Judge Walker:


I am the appellant in the above captioned civil RICO case.  This letter is my fourth attempt to have the case manager docket a Petition for Rehearing En Banc of a decision of a motion that allowed for the late filing of costs by one of the successful appellees.  


A panel
 of this Court upheld a Rule 12(b)(6) dismissal by the Southern District Court on February 3, 2006.  Appellee Flash Dancers subsequently requested that it be allowed to move for costs after the 14-day deadline for making a cost motion had passed.  Fed. R. App. P. § 39(d)(1). I opposed the motion for failure to show “good cause” for the delay.  The panel granted Flash Dancers’ motion to file late along with some of its requested costs.


On March 24, 2006, I filed a Petition for Rehearing En Banc requesting this Court to review the granting of Flash Dancers’ motion on the grounds that the decision conflicts with the “good cause” requirement of another of this Court’s panel in Apex Oil Co. v. Belcher Co. of N.Y., Inc., 865 F.2d 504, 505 (2d Cir. 1989), and cases in other circuits.

Case manager Shatisa Gibbs refused to docket the Petition claiming that petitions for rehearing en banc were not permitted to request the review of a panel’s decision on a motion and were only allowed to review a panel’s decision of an appeal.  However, Fed. R. App. P. § 35(a) states, “A majority of the circuit judges who are in regular active service may order that an appeal or other proceeding be heard or reheard by the court of appeals en banc.”  (Emphasis added.) 
On April 4, 2006, I moved this Court to instruct Ms. Gibbs to docket my Petition for Rehearing En Banc of the panel’s decision on the Flash Dancers’ motion.  Exhibit A, Motion for Gibbs to Docket Petition.  Ms. Gibbs incorrectly docketed the motion as one for leave to file late a petition for rehearing.  On April 11, 2006, this Court granted my motion, thereby requiring Ms. Gibbs to docket my Petition for Rehearing En Banc.  Exhibit B, Court Order.  

Unfortunately, Ms. Gibbs still refuses to docket the Petition.  In a telephone conversation of May 19, 2006, Ms. Gibbs raised additional objections to docketing the Petition and directed me to comply with Fed. R. App. P. § 40 when the appropriate rule was § 35.  The only objection she presented that carried some validity was the Petition’s cover should include the full caption.  I complied by submitting to Ms. Gibbs another original and 24 copies of the Petition, this time with a full caption, and providing Deputy Chief Clerk Arseen with a copy of my cover letter to Ms. Gibbs.  Exhibit C, Cover Letter to Petition Copies.  The petitions were delivered to Ms. Gibbs on May 30th, but, as of June 30th, the Petition has still not been docketed.

Thank you for your time.









Sincerely,









Roy Den Hollander

� The panel judges were Hon. Sonia Sotomayor, Hon. Pierre N. Leval, Circuit Judges, and Hon. Mark R. Kravitz, District Judge.
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