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PETITION REHEARING



v.





EN BANC
American Organized Crime Gang 1, Flash Dancers Gangster 1, California Pimp, Other American Lap-Dancing Clubs, Khachaturyan Araratovich Asypyan, Russian Organized Crime Boss, Asypyan Criminal Association, Volchok, aka

Woolfy-Russian Organized Crime Member, Raketa, aka Rocket-Russian Organized Crime Member, Albatross Club, Russian Organized Crime Social C, Alexey Smolin, Russian Organized Crime Member, Baraev Islamic Terror and Crime Clan, Ostapenko, Chief of the Investigation Office in the Department of Internal Affairs for Krasnodar, Russia, Pavlovna Kurilko, Chief of the

Inquest Office in Department of Internal Affairs for Krasnodar, Russia, Oksana Viktorovna Borisova, Investigator in the Inquest Office in the Department of

Internal Affairs for Krasnodar, Russia, Tatyanna Vasilyeva Fashion House, Tatyanna Vasilyeva, Dmitri Morosov, Rey, Krasnodar, Russia, Pimp, Inessa A.

Shipilina, Vladimir Gavrilovich Minchenko, Vice Rector Krasnodar State Academy, Phodes Studio Co., Leonid Perlin, President Phodes Studio Co., Tanya, Phodes Studio Prostitute, Vladimir of St. Petersburg, Albatross Club Gangster 1, Krasnodar Briber 1, Krasnodar State Academy Thugs 1 and 2, Russian Criminal Gangs 1 to 5, Chechen Criminal Gangs 1 and 2, Dima

Husband of Anastasia Vasilyeva, Krasnodar Prostitutes 1 to 3, Stephanos-Bank Employee, Melios Athanasiou Agencies, IRINIS 182C Entertainment Company, Melios Athanasiou-Owner and CEO Melios Athanasiou Agencies and IRINIS 182C, Irina Athanasiou-Owner and Executive of Melios Athanasiou Agencies and IRINIS 182C, Marios Athanasiou-Manager Zygos and Tramps Cabarets, A.

Charalambous-Cyprus Immigration Chief, Julia Heart Agency, Maria-Prostitute Recruiter for Julia Heart Agency, The Men’s Club, Mexico City, Roberto & Rosa Elina Queilan-Mangers Men’s Club, Max Gracia Appedole, Juginta

Raszyukevichina a.k.a. Azul, Salvador-Partner Phodes Studio, Alfredo Ibarra Sotelo, Mexican Organized Criminal Gang 1,


Defendants,

Flash Dancers Topless Club, Jay-Jay Cabaret, Inc., Cybertech Internet Strip Club Network, Lynn Lepofsky, Jay-Jay Cabaret, Inc., Barry, Night Manager Flash Dancers, Kuba, Mundy & Associates, Nicholas J. Mundy, Peter Petrovich, Alina A. Shipilina, aka Chipilina aka Angelina, Marc L. Paulsen, Bob Henning New York City Police Detective, Anastasia Vasilyeva, John Madison, or John Pierre, Flash Dancers Managers 1 to 5, Bank of Cyprus,


Defendants-Appellees.

-----------------------------------------------------------------------------------------------x

PETITION FOR REHEARING EN BANC


The three-judge panel
 presided over by J. Sonia Sotomayor has ruled that a bill of costs can be filed late without a showing of good cause, which conflicts with the Federal Rules of Appellate Procedure §§ 39(d)(1) & 26(b) and Apex Oil Co. v. Belcher Co. of N.Y., Inc., 865 F.2d 504, 505 (2d Cir. 1989), so consideration by the full court is therefore necessary to secure and maintain uniformity of the Court’s decisions.

ARGUMENT


Fed. R. App. P. 39(a)(d)(1) requires the prevailing party to file a bill of costs within 14 days after entry of judgment with the Circuit Clerk.  The Summary Order in the civil RICO case Hollander v. Flash Dancers, 2006 U.S. App. Lexis 2781 or 2006 WL 267148, Docket 04-6700 Civ., was entered on February 3, 2006 and the prevailing party, appellee Flash Dancers, moved on February 23, 2006 to file its bill of costs late.  Judge Sotomayor’s panel granted Flash Dancers motion by denying appellant Hollander’s objection to the late filing of Flash Dancers’ bill of costs.  Exhibit A, Panel Orders
This Court has the “discretion to relieve movants from the 14-day timeliness requirement of Rule 39 upon showing of just cause.”  Apex Oil Co., 865 F.2d at 505.  That “discretion” is based on Fed. R. App. P. 26(b), which allows the circuit courts to enlarge time limits prescribed by the Federal Rules of Appellate Procedure “for good cause shown.”  Denofre v. Transportation Ins. Rating Bur., 560 F.2d 859, 860 (7th Cir. 1977).


The issue is whether Flash Dancers has shown “just” or “good” cause for filing its bill of costs after the 14-day time period expired?

The declaration of Flash Dancer’s attorney states the reason for the late filing on a trip voluntarily taken and an office mistake: 

“I was attending a Bar Association meeting in California when the

 Clerk’s written notification regarding the submission of an itemized bill of costs was received and due to several sets of motion papers and briefs required to be filed in several other matters, immediately following my return to New York, I did not see this item until Tuesday, February 21, 2006.  Exhibit B, Declaration of Edward Rudofsky ¶ 4. 

The Clerk’s written notification about filing a bill of costs was mailed with the Summary Order on February 3, 2006.


Flash Dancer’s attorney has practiced before this Court for over thirty years, belongs to a three member firm, Exhibit C, Zane and Rudofsky, and is most likely familiar with the Second Circuit’s website that lists the rules of procedure and includes PACER for retrieving information on specific cases, which can be accessed by internet from California.  This combination of experience with Second Circuit procedures, the benefit of having a firm that presumably tracks its cases, although in this situation was inattentive, and global access to Second Circuit information does not support a finding of  “just” or “good” cause for noncompliance when compared with the decisions in other cases. 

Second Circuit:  Where an automatic stay prevented the prevailing party from timely filing a bill of costs in the Court of Appeals because the losing party was in bankruptcy, this Court ruled that the prevailing party should have made a motion in the bankruptcy court for relief from the stay within 14 days of judgment entry.  Apex Oil Co. v. Belcher Co. of N.Y., Inc., 865 F.2d 504, 505 (2d Cir. 1989).  This Court stated, “[w]e see no reason why the bankruptcy of the losing party on appeal should result in a windfall time enlargement for the prevailing party ....  This holding is not only consistent with Rule 39 but also provides a bright-line test.”  Id. at 505-06.

Fifth Circuit: After an appeal was remanded back to the district court, the prevailing party failed to timely file its bill of costs.  The Fifth Circuit labeled the prevailing party’s attempt “to lay blame for its own failings at the doorstep of the district court [as] pure sophistry.”  Religious Technology Center v. Liebreich, 98 Fed. Appx. 979, 987 (2004).

In another Fifth Circuit case, one of the prevailing parties moved 10 days after the deadline for an extension of time to file its bill of costs.  The attorneys argued they had “inadvertently misplaced the blank Bill of Costs form that accompanied their copy of the opinion” and they had not become aware of Rule 39(d)’s 14-day period until receiving a motion from another prevailing party.  Sims v. Great-West Life Assur. Co., 941 F.2d 368, 370 (5th Cir. 1991).  The Fifth Circuit found that “[t]hese are patently insufficient reasons to demonstrate good cause to enlarge the time limits in question.”  Id. at 370 (citations omitted). 

Good cause for filing a bill of costs late was found when the prevailing party, due to Christmas mailing delays, did not receive the Circuit’s opinion until after the 14-day period had expired.  Knoblaugh v. C.I.R., 752 F.2d 125, 128 (5th Cir. 1985).  Flash Dancers’ attorney does not say when his firm received the Second Circuit’s opinion, but it was mailed on February 3, 2006—well after the traditional Christmas delays.  

Seventh Circuit:  In Denofre v. Transportation Ins. Rating Bur., 560 F.2d 859, 861 (7th Cir. 1977), the Court of Appeals stated, “[t]he fact that the attorney of record was absent from his office [out of town on other matters] during the relevant times [14-day period] does not save the situation [motion to file late].  We do not think that good cause is shown to enlarge a time period expressly specified in the Federal Rules of Appellate Procedure [previously 39(c)] by the mere in attendance to the daily chores in one’s law office, particularly by a firm of fourteen lawyers....  If attention had been given promptly to incoming matters which ... involve deadlines, there was sufficient time at least to have filed within the fourteen days a motion for extension of time....”

Ninth Circuit:  Good cause existed for the late filing of a bill of costs due to circumstances beyond counsel’s control that delayed receipt of the court’s opinion as a result of the shutdown in aviation, including U.S. Postal flights, following 911.  Tickmor v. Choice Hotels International, Inc., 275 F.3d 1164, 1165 (9th Cir. 2002).

In another case, the Ninth Circuit ruled, “in attendance to office chores and good faith mistakes are not sufficient to show good cause.”  Mollura v. Miller, 621 F.2d 334, 335(9th Cir. 1980).  In Mollura, counsel for the prevailing party moved to file a bill of costs late because of a law office mistake in calendaring.  The court held the “mere averment of mistake is insufficient under these circumstances to show good cause.”  Id. at 336.  “Claims for costs should be filed promptly after the entry of judgment.  Rule 39(d)’s ... definite time limit must be scrupulously observed by litigants.”  Id. at 336 (citation omitted).  Finding good cause “merely from a mistake in calendaring or from in attendance to office chores, would seriously undermine the policy of the rules.”  Id.
CONCLUSION


A busy schedule hardly constitutes good cause for failing to comply with the Federal Rules of Appellate Procedure.  Plaintiff-appellant requests reversal of the panel’s order allowing Flash Dancers to file a bill of costs late because its attorney of record was volitionally out-of-town and the attorney’s three-member law firm was in attentive to office chores.     
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� The other judges are the Hon. Pierre N. Leval, Circuit Judge, and Hon. Mark R. Kravitz, District Judge.
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