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Preliminary Statement


This is the plaintiff’s memorandum of law in reply to the Enterprise movants’ opposition to the plaintiff’s motion to strike certain exhibits and references in the Enterprise movants’ motions to dismiss memoranda.

A. Nomenclature

The term “Enterprise movants” or “movants” refers to all the defendants who have submitted motions to dismiss.  The Enterprise movants are Flash Dancers Topless Club; Jay-Jay Cabaret, Inc.; Lepofsky-CEO Jay-Jay Cabaret, Inc.; Barry-Night Manager Flash Dancers; Flash Dancers Managers 1 to 5 (collectively “FlashDancers”); Cybertech Internet Solutions; Kuba, Mundy & Associates; Mundy; Petrovich; Shipilina; Paulsen; Henning and the Bank of Cyprus.  Other defendants in this action who are not presently moving to dismiss are referred to as “mafia defendant” followed by their proper name.  

This memorandum of law (“Plaintiff Reply Strike”) replies to the Enterprise movants’ opposition memorandum (“Defendants Opposition Strike”) to the plaintiff’s motion to strike memorandum (“Plaintiff Memo. Strike”).  The designations for the other papers are the Bank of Cyprus’ motion to dismiss memorandum (“Defendant Bank Memo.”), the plaintiff’s opposition memorandum to the Bank’s motion (“Plaintiff Opposition Bank”).  The defendants who have appeared in this case, except for Anastasia and Nicolay Vasilyeva, joined in a joint memorandum in support of dismissal (“Defendants Joint Memo.”) and a joint reply memorandum (“Defendants Joint Reply”), those defendants are FlashDancers, Cybertech Internet Solutions, Kuba, Mundy & Associates, Mundy, Petrovich, Shipilina, Paulsen, Henning and the Bank of Cyprus, since it confirmed before Judge Castel that it joined all the arguments advanced by all the other defendants to the extent applicable.  July 13, 2004, Conf. Tr. p 5, ln 17-22.  The plaintiff submitted an opposition memorandum (“Plaintiff Opposition Memo.”) to defendants’ joint memorandum and the separate short motion to dismiss papers submitted by FlashDancers, Cybertech, Shipilina, Paulsen and Henning.  

Cites to any memoranda submitted are in parentheses stating the designated name and followed by the page number with a hyphen to a number that indicates the paragraph on that page whether a full paragraph or not.  For example, (Defendants Opposition Strike p 3-1) refers to page 3, the first group of lines on that page.  Cites to the Complaint are in parentheses stating “Complaint” followed by the paragraph number.  For example, (Complaint ¶ 2) refers to the Russian mafia’s Scheme to infiltrate and expand its illegal and ancillary operations into the U.S. 

The plaintiff uses the term “Russian mafia” to mean the Russian International Crime Organization or the “Enterprise” as stated in the Complaint ¶¶ 1, 10-15.  The “Russian mafia” includes those identified as Russian Mafiosi in the media and by law enforcement agencies; the targets of the Federal Bureau of Investigation’s unit on Russian organized crime; various Russian, Chechen, American, Cypriot and Mexican gangsters along with those of other nationalities; assorted Chechen Islamic terrorists; and the more than thirty Russian gangs now operating in the US, most notably New York, Miami, San Francisco, Los Angles and Denver, Robert I. Friedman, Red Mafiya: How the Russian Mob Has Invaded America, p. xix-xx, Little Brown & Company (2002).  The defendants in this action comprise part of the Russian mafia.  (Complaint ¶15)

Argument

A.  The Enterprise movants continue their improper efforts to bring before the Court extraneous material on Fed. R. Civ. P. 12(b)(6) motion to dismiss.


The movants’ memorandum in opposition to the plaintiff’s motion to strike certain exhibits continues their strategy to interject extraneous material into Rule 12(b)(6) motions to dismiss.  Enterprise movants in their various memoranda of law have submitted 47 separate documents divided into 30 exhibit tabs.  The fewer number of exhibit tabs hides the actual number of extraneous exhibits they ask the Court to consider in deciding their motions to dismiss.  The Enterprise movants argue without legal support “the plaintiff had possession and full knowledge of each and every [of the 47 documents] …, and it is therefore appropriate for this Court to consider the same in deciding the [motions to dismiss].”  (Defendants Joint Reply p 27-1)  Their argument ignores the law in the Second Circuit for considering external documents as part of the complaint: “[W]e reiterate here that a plaintiff’s reliance on the terms and effect of a document in drafting the complaint is a necessary prerequisite to the court’s consideration of the document on a dismissal motion; mere notice or possession is not enough.”  Chambers v. Time Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002)(emphasis is the Court’s).  Further, when deciding motions to dismiss under Rule 12(b)(6), the Court’s consideration is limited to the allegations in the complaint, which are accepted as true; documents incorporated by reference into the complaint; matters of which judicial notice may be taken; and documents relied on by the plaintiff in drafting the complaint.  Brass v. American Film Technologies, Inc., 987 F.2d 142, 150 (2d Cir. 1993).

The plaintiff used only 8 of the 47 documents submitted by the Enterprise movants: (1) the annulment-divorce complaint, Exhibit B; (2) the police report based on perjured statements of attempted extortion in which the charges were never pressed, Exhibit D, second document; (3)  movant Shipilina’s masturbation video clips produced by movant Paulsen and mafia defendant Perlin, Exhibit G; (4) the plaintiff’s petition in state court for an order of protection to stop threatening calls from the defendants, Exhibit H; (5) motion for a subpoena duces tecum on the F.B.I. to discover the identity of a threatening caller, Exhibit I, fifth document; (6) disciplinary complaint against movant Mundy for attempted coercion, Exhibit J; (7) Enterprise movant Mundy’s February 5, 2001 letter threatening “difficult” divorce proceedings, Exhibit P; and (8) the criminal indictment by the Krasnodar, Russia prosecutor of mafia defendant Inessa Shipilina, Exhibit Z, the second to last document.  The plaintiff also relied on other sources—and no, I am not waiving the attorney work product privilege—including movant Shipilina’s diary of over one hundred pages.  Gee whiz, the movants didn’t include the diary in their voluminous exhibits.  I guess it doesn’t support their so-called facts and false inferences.

So why all these exhibits and statements of alleged facts from the Enterprise movants on a motion to dismiss?  After all, “Whether a complaint states a cause of action on which relief could be granted is a question of law…,” Bell v. Hood, 327 U.S. 678, 682, 90 L.Ed. 939, 66 S.Ct. 773, 776 (1946), and it is the allegations in the complaint, not those in the defendants’ memoranda of law, that are considered as true, see Brass at 150.  The answer quite simply is  “the defendants seek to argue the merits … in the context of a 12(b)(6) motion to dismiss, which is not the purpose of the motion.”  T.S. Haulers, Inc. v. Town of Riverhead, 190 F.Supp.2d 455, 464 (E.D.N.Y. 2002)(citing see Villager Pond Inc. v. Town of Darien, 56 F.3d 375, 378 (2d Cir.1995)(holding that the issue to consider is not whether a plaintiff will ultimately prevail but whether the claimant is entitled to offer evidence to support the claims).

Under the disguise of motions to dismiss, the Enterprise movants attempt to slip by their own allegations of fact that belong in answers or allege findings of facts that belong in summary judgment motions in order to finesse the Court into using extraneous material to dismiss a RICO complaint.  Basically, the Enterprise movants seek under the cloak of Rule 12(b)(6) either (1) a judgment on the pleadings without the plaintiff having the opportunity to respond to movants’ answers simply because there are no formal answers, although there are before the Court the allegations that the movants would have included in their answers only those are now found in the movants’ memoranda of law, or (2) a summary judgment in which the Court views the assertions in movants’ memoranda as findings of fact that the plaintiff had no opportunity to rebut because the movants brought motions to dismiss.  If successful, such a strategy would violate the plaintiff’s due process rights to reply to counterclaims, or move to reply to answers and amend the complaint, or to a reasonable opportunity to make his record before the Court.  

The plaintiff requests the Court not accept or consider any extraneous material in deciding the motions to dismiss.
  If the Court, however, decides to go the route of conversion, then the plaintiff requests notice and a reasonable opportunity to show that genuine issues of material facts do exist.  Davis v. Bryan, 810 F.2d 42, 45 (2d Cir. 1987)(citations omitted).  In such event, the plaintiff preserves his right to appeal any possible conversion decision at the appropriate time.

B. The Enterprise movants cannot seem to distinguish discovery from a Rule 12(b)(6) motion to dismiss.


The Enterprise movants claim in the tradition of a feudal inquisitionist that silence means what they decide it to mean.  “Plaintiff’s motion is significant for what it states as for what it does not state.”  (Defendants Opposition Strike p 2-2)  Are they mind readers, or is this another ploy to have the Court consider extraneous matter in the form of the movants’ inferences they ascribe to the plaintiff not responding to what are effectively discovery demands during Rule 12(b)(6) motions to dismiss.
  “The plaintiff is in the best position to deny having prepared such documents or indicate that the translations are inaccurate, however, he fails to do so and presumably will continue to be unable to do so in reply to this opposition.”  (Defendants Opposition Strike p 2-2)  A motion to dismiss is not discovery and lacks the procedural protections of discovery.  If the Enterprise movants want admissions or the answers to questions that may lead to admissible evidence, then they have to wait for the discovery stage or request discovery now on specific limited issues, which they haven’t.  They shouldn’t be allowed at this stage of the proceeding to even attempt to sway the Court with inferences of ultimate fact, especially when these inferences are based on the plaintiff not answering in his memoranda the depositions questions and requests for admissions the movants would otherwise make during discovery.    

Let’s take an example of the danger posed by the movants using the sounds of silence as a tool for discovery during a Rule 12(b)(6) proceeding.  The movants state, “[N]owhere in the plaintiff’s motion [to strike] does he indicate that the translations are not true and accurate.”  (Defendants Opposition Strike p 2-2)  Meaning, according to the movants’ Animal Farm logic, that the Court should accept that the translations are true and accurate.  Exhibit Z of the Defendants Joint Reply contains the alleged translations of maybe five Russian language documents.  Except for one handwritten document in Exhibit Z, there are no other Russian language documents in that exhibit or other exhibits from which the English translations could have apparently come.  But that doesn’t matter to the movants, they assert the Court should still accept those translations as accurate because the plaintiff does not come out and deny their accuracy.  Even if the plaintiff was required, which he is not, to confirm or deny the accuracy of translations submitted by the movants, how could he do it without the Russian language documents from which the translations were allegedly made.  It’s comparable to being indicted by the Spanish inquisition and not allowed to look at the indictment.  The accused can’t plead to any count because he doesn’t know what it says, so his silence is construed as guilt.  It’s heads they win; tails due process loses!         

C. Enterprise movants continue their attempt to try the case during a Rule 12(b)(6) motion even using unauthenticated documents.

The attorneys for the Enterprise movants are beginning to behave like pro se defendants.  Perhaps the special rules accorded non-attorney pro se parties should apply to them.  First, they improperly submit extraneous exhibits on a motion to dismiss and don’t even bother to take the time and effort to authenticate those documents.  Then after an objection by the plaintiff, they still don’t do all that is required to authenticate their extraneous exhibits.  Rather, they invent an excuse for part of their failure by claiming some of the exhibits don’t need authentication because they are provided as a “courtesy to this Court.”  (Defendants Opposition Strike p 2-4, p 3-2)  That’s a slick rationale for the whispering of untrustworthy evidence into the Court’s ears.  Take Exhibit U for example, the only document there is the purported English “courtesy” translation.  How’s the Court suppose to know whether it is authentic without the Russian language version?  Because the movants claim it to be, I don’t think so. 

But even slicker are the movants arguing for the acceptance of their documents by claiming the plaintiff is “seek[ing] to have this Court ignore admissible information.” (Defendants Opposition Strike p 2-2)  By “admissible information” they mean “evidence.”  (See Defendants Opposition Strike p 2-4, p 3-2)  But it is not the Court’s function at this stage of the proceedings to weigh the evidence that might be presented at trial; instead, the Court should merely determine whether the complaint itself is legally sufficient.  Geisler v. Petrocelli, 616 F.2d 636, 639 (2d Cir. 1980).  I just don’t understand why the Enterprise movants blatantly ignore the Federal Rules of Procedure, unless they are trying to slip something by.  And, of course, they are.  They want the Court to ignore the due process concerns built into the Rules and try the case here and now.    

1. Unauthenticated Foreign Official Records, Fed. R. Civ. P. 44(a)(2)

The Enterprise movants infer that because “the plaintiff does not indicate that the documents attached as Exhibit Z are inaccurate or were not translated as indicated” (Defendants Opposition Strike p 4-2) those documents are authentic.  Where in the law did the movants find this Joseph Heller Catch-22?  If a party doesn’t claim the English translations of foreign records are inaccurate, then they are accurate, even though there are no copies of the foreign language records for a party to compare to the alleged English translations.  Give me a break, except for a handwritten document in Russian, which is unlikely a public record unless the Russians have run out of typewriters, there are no copies of the original Russian official records from which the English translations purportedly came.  

Further, if the documents in Exhibit Z are themselves copies of foreign records, they do not comply with Rule 44(a)(2) on authentication.  The documents only contain copies of stamps and signatures.  There are no original stamps or signatures or raised seals.  The stamps that are legible all state “Translated in translation service department Krasnodar Chamber of Commerce and Industry.”  It’s unclear whether the Chamber of Commerce is the attester or certifier of the attester’s signature and attester’s official position.  Since attesters are government officials, a private association like the local chamber of commerce is most likely not the attester.  It’s probably not the certifier either for how would a local chamber of commerce know the signature of the official authorized as the attester and the attester’s official position.  

Moreover, the documents in Exhibit Z do not comply with the Hague treaty in which public documents executed in the territory of one contracting state, Russia, are used in another contracting state, America.  Hague Legalization Convention, Oct. 5, 1961, Art. 1, Fed. R. Civ. P. 44 Treaties & Conventions.  The Convention, which is U.S. law, requires such documents be certified, id. Art. 4.  The movants failed to do the necessary homework under the Rules and the Hague treaty to authenticate the Exhibit Z documents.  

Just an aside here, the movants’ statement “complaints, affidavits and decisions in connection with plaintiff’s defamation case in Russia” (Defendants Opposition Memo. p 3-3) is typical of the classic dissembling attorney.  The defamation case referred to was not a civil defamation case brought by the plaintiff as the movants imply, but a criminal indictment of mafia defendant Inessa Shipilina brought by the city prosecutor of Krasnodar—big difference.  Movant Shipilina uses the same dissemblance in her affidavit at paragraph j.

2. Other Unauthenticated Foreign Language Documents 


Concerning the Russian language documents in Exhibit Q, the Enterprise movants ask the Court to accept the truth of the matters asserted in the purported English translations even though they (1) were made by a person in Krasnodar, Russia whose name cannot be determined; (2) lack a notary seal or notary stamp although there is some type of stamp but the movants don’t say what it states; and (3) lack verifying statements as to the translators’ qualifications and that the English translations are accurate.  The movants argue such requirements do not matter because “it is the Russian version of (sic) document itself that is the evidence in support of the motion to dismiss.”  (Defendants Opposition Strike p 2-3 (emphasis added))  Once again, “The purpose of a motion to dismiss is not to test the weight of the evidence which might be offered … but to assess the legal feasibility of the complaint.”  Gitterman v. Vitoulis, 564 F.Supp. 46, 49 (S.D.N.Y. 1982)(citation omitted).  So why do the Enterprise movants keep coming back to argue evidentiary issues on a motion to dismiss?  Because they want to short-circuit the procedures that protect the plaintiff’s right to due process.

The movants also claim the plaintiff provides “no controlling law” (Defendants Opposition Strike p 2-4) requiring formalities for authenticating the English translations of Russian documents in Exhibit Q.  Common sense requires that more is needed then just the copy of a foreign stamp and illegible signature to meet the movants’ burden that the alleged translations are what they purport to be.  See U.S. v. Branch, 970 F.2d 1368, 1370 (4th Cir. 1992).  So, in addition to stamps that a ten year old could fabricate, the movants rely on Shipilina’s affidavit which states, “the documents are true and accurate.”  Considering movant Shipilina’s obvious bias, which cannot be tested at this stage, there is also no indication by the movants that she, a Russian alien, has a proficiency in English sufficient to translate from Russian into English.  The movants have not met their burden.

Concerning Exhibit U, the movants make the same arguments about this purported English translation of a Russian marriage contract.  However, there is no copy of the Russian original in Exhibit U.  But that doesn’t stop the movants from contending that the Russian version, even though absent, serves as the evidence (Defendants Opposition Strike p 3-2), and, therefore, the English translation need not exhibit incidences of being what it purports to be.  Fed. R. Evid. 901(a).  Interesting argument, I assume the Court is some how suppose to divine the missing Russian language document, so it can be used as evidence.  Actually, the movants clearly want the Court to rely on the alleged English translation based solely on the copy of a signature claiming the translation accurate even though that signature is not notarized.  That’s not enough to show the translation is what it purports to be, and calling it a “courtesy” translation doesn’t get around the authentication requirements either.  Id.  (Defendants Opposition Strike p 3-2)  Further, if the Russian version shows up and was executed before a notary, a copy of it must be certified according to the Hague Legalization Convention, Art. 1(c).  In addition, notaries in Russia are government officials who maintain records that are considered official documents, so the Russian version is a foreign official record under Fed. R. Civ. P. 44(a)(2) that requires attestation and certification.  If Rule 44 does not apply, then Fed. R. Evid. 902(3) does, since it applies not only to public records but to the broader category of public documents, Weinstein’s Federal Evidence, § 902.05[3], and also requires attestation and certification.  

Further, there is no indication that movant Shipilina has sufficient English language ability to attest to the translation’s accuracy in Exhibit U.  Even if she did, there’s no original for her to compare with the translation.  

Conclusion


The plaintiff requests the Court strike all extraneous materials submitted in deciding the Rule 12(b)(6) motions to dismiss.
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New York, New York
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� The comparatively few exhibits attached to the plaintiff’s memoranda of law were provided in response to the numerous misrepresentations, mischaracterizations, prevarications, omissions and dissemblings of the Enterprise movants in order to illustrate for the Court the extent to which they will go to keep their mafia activities in the shadows.  As the late Sen. Paul Tsongas stated during the 1992 Presidential Primaries, he couldn’t just stand by and do nothing while Bill Clinton attacked with his false and misleading ads. 





� At the July 23, 2003 conference, Chief Judge Mukasey specifically stayed discovery pending the outcome of the motions to dismiss. 





PAGE  

