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September 3, 2004

Honorable P. Kevin Castel

United States District Court for the Southern 


District of New York 

Daniel Patrick Moynihan U.S. Courthouse

500 Pearl Street

New York, N.Y. 10007-1312

Roy Den Hollander v. Flash Dancers Topless Club, et al.

Southern District Court of New York, CV-03-2717 (PKC)

Dear Judge Castel:


I am the attorney-plaintiff representing myself pro se in this action.


This is in response to attorney Jack Sachs’ August 30, 2004 letter to the Court in which he opposes the plaintiff’s request for a pre-motion conference, but then rambles on to argue as though he were responding to a motion already made using the type of vitriolic invective that overly protective boyfriends do, such as “[p]laintiff’s wrath, as befits a scorned lover ….”  Who is Mr. Sachs trying to impress with this sophomoric name-calling?  His client is not accused with breaking hearts but breaking the law, 18 U.S.C. 1964(c).


Mr. Sachs complains that some of the allegations in the proposed supplemental complaint “libel” his client.  All the attorneys know, including him, that no matter what names he and the others call the plaintiff in this proceeding there is no recourse to a libel claim, so why even raise that non-issue.  Me doth think Mr. Sachs protests too much, especially when the proposed supplemental complaint paragraphs he claims as libeling his client, ¶¶ 19-21, don’t deal with his client unless he now represents Inessa Shipilina and two notorious organized crime figures in Krasnodar: Magomet Ali Kurban (Kurban is the last name) and Viktor Vladimirovich Kononenko. 


Mr. Sachs emotionally objects to alleged “pejorative adjectives” in Section V. Shipilina’s Delusive Declaration, but doesn’t specify them.  Further, he doesn’t claim they are libelous, since much of Section V is based on his client’s own diary.  Mr. Sachs also calls the allegations in that section “unsubstantiated conclusory statements”—a little redundant on those modifiers.  But, “[a] complaint that complies with the federal rules of civil procedure cannot be dismissed on the ground that it is conclusory or fails to allege facts.  The federal rules require (with irrelevant exceptions) only that the complaint state a claim not that it plead the facts if true would establish … that the claim was valid.”  Higgs v. Carver, 286 F.3d 437, 439 (7th Cir. 2002)(Posner, J.)(citation omitted).  


Mr. Sachs objects in a somewhat whiney manner that the pleadings are too long and the proposed supplemental complaint “is duplicative” of much already pled.  As concerns his known client, Alina A. Shipilina, the original Complaint does not deal with the threatening call from a Russian-speaking goon nor Shipilina’s false declaration to the Court.  All those events occurred after the Complaint was filed, so the supplemental complaint cannot be duplicative.


The pre-motion conference request is for permission to move for a supplemental complaint, not to supplement evidence.  We are not at that stage although that hasn’t stopped Mr. Sachs from demanding proof.  Mr. Sachs absurdly believes the phrase “which have happened” in Fed. R. Civ. P. 15(d) means the supplemental complaint must prove to Mr. Sachs’ satisfaction its allegations.  A supplemental pleading “stands with the original pleading and is a mere addition to, or continuation of, the original complaint or answer.”  U.S. v Russell, 241 F.2d 879, 882 (1st Cir. 1957).  And the function of a complaint is to give notice, not prove.  NOW, Inc v. Scheidler, 510 U.S. 249, 256, 127 L.Ed.2d 99, 114 S.Ct. 798 (1994).  


To compound his sophistic arguments, Mr. Sachs claims that ¶¶ 11-13 are “fabrications” or “rampant speculation” largely because the plaintiff used the term “[o]n information and belief.”  Mr. Sachs may not like it, but the courts permit “claimants to aver facts that they believe to be true, but that lack [admissible] evidentiary support at the time of pleading,” especially when the admissible evidence is within the defendants’ knowledge or control.  Moore’s Fed. Prac., 3rd Ed., § 8.04[4].  Besides, complaints do not provide evidence.  Hickman v. Taylor, 329 U.S. 495, 500-01, 91 L.Ed. 451, 67 S.Ct. 385 (1947); Geisler v. Petrocelli, 616 F.2d 636, 639-40 (2d Cir. 1980).  Of course, these types of arguments should wait for the formal motion, if the Court allows such.


But there is one dissemblance of Mr. Sachs’ that needs to be corrected now.  The plaintiff never claimed to be “an employee of the office of the U.S. Attorney for the Southern District of New York.”  


In closing, it appears that Mr. Sachs’ unnecessarily nasty letter, which makes arguments more appropriate of an opposition to a motion rather than a request for a pre-motion conference, is largely the result of the inartful drafting of his client’s declaration that gave rise to supplemental allegations against her; therefore, the strident effort to prevent a pre-motion conference. 
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